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I

I

In the Circuit Court of the United i^tatcs, for the Di.strirt of^

Washington, Eastern Division.

IN EQUITY.

M. F. GIBSON,

Complainant,

^^-
[ No. 052.

I

A. M. ANDERSON, \

Defendant.

I Amended Bill of Complaint.

To the Honorable Jndj^e of the Circuit Court of tho

United States, for the District of Washintrton:

p The complainant, M. F. Gibson, a citizen of the State

of WashinjT^ton, brings this, his amended bill of com-

plaint against A. M. Anderson, a citizen of llu» State

of Washington, and an inhabitant of the District of

Washington, Eastern Division: and, thereupon, your

orator complaints and says:

IK That heretofore, to wit; on the 27th day of May,

1902, and from that time to the present, the complain-

ant was a citizen of the United St^itcs, and over the

age of twenty-one yeai^s. That on the said 27th day

of May, 1902, the complainant entered upon the pub-

lic domain of the United States, lying in Stevens

county, in the State of Washington, and made a discov-

ery of lodes of quartz rock in place, bearing gold, sil-
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ver and copper, and thereupon the complainant did

then and there make locations of mining claims called

the "Gold Coin," "Race Track," "Big Copper,'' "Silver

Whale,'' "Union," the "G. G." and "A. G.," and the

"Contact" upon the lodes so discovered as aforesaid,

and did mark the locations of said mining claims on the

grounds so that their boundaries could and can be read-

ily traced, and did then and there make at the point

of discovery upon each of said lodes, a notice of loca-

tion, claiming the said lodes so discovered as aforesaid,

together with surface gTound 1,500 feet in length along

each of said lodes, together with surface ground 300

feet in width on each side of the vein at the surface

of each of said lodes so marked upon the ground as

aforesaid, and all marked in conformity with the calls

of said location notices.

II.

That on the said 27th day of May, 1902, Jacob Gris-

wold was a citizen of the United States, and over the

age of twenty-one years, and entered upon the public

domain of the United States, lying in Stevens county,

in the State of Washfngton, and made a discovery of

quartz rock in place, bearing gold, silver and copper;

and thereupon the said Jacob Griswold did then and

there make locations of mining claims called "Meddow-

lark," "Jack of Spades," "Ace of Spades," "North Star,''

"LiOberty Bell," "Center Star," "Moonshine," "Inde-

pendent," and "Jumbo,'' upon the h)des so discovered

as aforesaid; and did mark the locations of the said

mining claims last mentioned on the ground so that
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their boundaries could and can be readily traced, an.l

did then and there place at the point of diRcovery upon

each of said lode« a notice of the location claiminj; the

said lode so discovered as aforesaid, together with sur-

face ground 1,500 feet in length along each of said

lodes, and with surface ground 300 feet in width on

each side of the vein at the surface of each of said

lodes, so marked upon the ground as aforesiiid, and all

I

marked in conformity with the calls of said location

notices.

^
III.

Your orator further represents and shows that on

the said 27th day of May, 1902, A. E. Hughes was a

citizen of the United States, and over the age of

twenty-one years, and entered upon the public domain

of the United States lying in Stevens county, in the

State of Washington, and made a discovers- of lodes of

quartz rock in place, bearing gold, silver and cojiper;

and thereupon, the said Hughes did then and there

make locations of the mining claims called "Big

Spring," ^^Shakespear," '^Little Copper," and ''East

Side" upon the lodes so discovered as aforesaid; and

did mark the locations of the said four last-named

claims on the ground so that their boundaries could

and can be readily discovered and traced, and did then

and there place at the point of discovery upon each of

said lodes a notice of location, claiming the said lode^

so discovered as aforesaid, together with surface grouiul

1,500 feet in length along each of said lodes, together

with surface ground 300 feet in width on each side of
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the vein at tlie surface of each of said lodes, so marked

upon the ground as aforesaid, and all marked in con-

formity with the calls of said location notices.

IV.

Your orator further represents and shows that on

the said 27th day of May, 1902, William Blake was a

citizen of the United States, and over the age of twenty-

one years, and entered upon the public domain of the

United States lying in Stevens county, in the State ot'

Washington, and made a discovery of lodes of quartz

rock in place, bearing gold, silver and copper; and

thereupon, the said Blake did then and there make lo-

cations of the mining claims called "Elkton," "Anxiety'

and ^*Dais^" upon the lodes so discovered as aforesaid,

and did mark the locations of said last three namel

mining claims on the ground so that thek boundaries

could and can be readily traced, and did then and there

place at the point of discovery upon each of said lodes,

a notice of location, claiming the said lodes so discov-

ered as aforesaid, together with surface ground 1,500

feet in length along each of said lodes, together with

sm-face ground 300 feet in width on each side of the

vein at the surface of each of said lodes so marked

upon the ground as aforesaid, and all marked in con-

formity with the calls of said location notices.

i I I I I 1

^
Your orator further represents and shows that on

the said 27th day of May, 1902, Charles Young was 'i

citizen of the United States, and over the age of
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twenty-one years, nnd entered upon the public doniain

of the United States, lyinj^ in Stevens county, in the

State of Washington, and made a discovery of lodes of

quartz rock in place, bearing gold, silver and copper;

and thereupon the said Young did tlieu and there make

locations of mining claims called '^Ooodenough," "Ex-

cellent," "Morning Glory," "Lott" and "Sensible'' upon

the lodes so discovered as aforesaid, and did mark the

locations of said five last-named mining claims on the

ground so that their boundaries could and can be read-

ily traced, and did then and there place at the point

pf discovery upon each of said lodes, a notice of loca-

tion claiming the said lodes so discovered as aforesaid,

together with surface ground 1,500 feet in h»ngth along

each of said lodes, together with surface ground 300

feet in width on each side of th(^ vein at the surface

of each of said lodes, so marked upon the ground as

aforesaid, and all marked in conformitv with the calls

of said notices of location.

VI.
i

Your orator further repr(^sents and shows that on

the said Tii\\ dav of Mav, 1902, H. E. Mclntire and \'.

(\ Sherwood winv each of them citizens of the United

States, and over the age of twenty-one years, and en-

tered upon the public domain of the United States, ly-

ing in Stevens county, in the State of Washington, and

mad(^ a discovery of lodes of quartz rock in place, lH»ar-

ing gold, silver and copper; and thereupon the said If.

E. Mclntire and V. O. Sherwood did then and there

make locations of the mining claims calletl *'Daven-
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port/' "Brick," "Silver Watch," ^'Lucky," "Morning,-'

"Ironsides" and "Round Number" upon the lodes so dis-

covered as aforesaid; and did mark the locations of

said mining claims on the ground so that their bound-

aries could and can be readily traced, and did then and

there place at the point of discovery upon each of said

lodes, a notice of location claiming the said lodes so

discovered as aforesaid, together with surface ground

1,500 feet in length along each of the said lodes, and

with surface ground 300 feet in width on each side oT

the vein at the surface of each of said lodes so marked

upon the ground as aforesaid, and all marked in con-

formity with the calls of said location notices.

VII.

Your orator further represents and shows that on the

27th day or 28th day of May, 1902, W. A. Gibson was

a citizen of the United States, and over the age of

twenty-one years, and entered upon the public domain

of the United States, lying in Stevens county, in the

State of Washington, and made a discovery of lodes

of quartz rock in place, bearing gold, silver and copper;

and, thereupon, the said W. A. Gibson did then and

there make locations of the mining claims called "Rose

Bud," "Climax," "Rattlesnake," "Rattler," "Lu Lu,"

"Seek no Further," "Blaze Away," "Creole Belle" and

"Wonder" and upon the lodes so discovered as afore-

said; and did mark the locations of said mining claims

on the ground so that their boundaries could and can

be readily traced, and did then and there place at the

point of discovery upon each of said lodes, a notice of
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location claiming the said lode« ko diHcovereil a^ afort--

said, together with surface ground 1,500 feet in length

along each of said lodes and with surface ground 'MH)

feet in width on each side of the vein at the surface of

each of said lodes, so marked upon the giound aa afore-

said, and all marked in conformity with the calls of

said location notices.

VIII.

Your orator further represents and shows unto your

Honor that after the making of said locations of min-

ing claims as aforesaid, to wit, on the 28th day of May.

1902, the said Jacob Griswold, A. E. Hughes, Williaui

Blake, Charles Young, H. E. Mclntire and V. C. Sher-

woocT, and W. A. Gibson, and each of them, for a valu-

able consideration, then and there paid to tlieni bv

your orator, sold, assigned and transferred unto your

orator the following interests in and to the said mining

claims located by them respectively as aforesaid, that

is to say:

The said Jacob Griswold, for a valuable considera-

tion pai<l to him by your orator, sold, assigned and

transferred to your orator an undivided one-half in

terest in and to the said mining chiims, and each of

them so located by him iis aforesaid

And the said Charles Young then and there, for a

valuable consideration paid to him by your orator, sold,

assigned and transferred to your orator an undivided

one-half interest in and to the said mining claims, and

each of them so located by him as aforesiiid

And the said W. A. Gibson, then and thert»fore, for

a valuable consideration paid to him by your orator,
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sold, assigned and transferred to your orator an un-

divided one-half interest in and to the said mining

claims, and each of them, located by him as aforesaid

And the said William Blake, for a valuable consid-

eration, then and there paid him by your orator, sold,

assigned and transferred unto your orator an undivided

one-fourth interest in and to the said mining claims,

and each of them, so located by him as aforesaid

And the said A. E. Hughes, on said last-named date,

for a valuaible consideration then and there paid to him,

sold, assigned and transferred to your orator, an un-

divided one-seventh interest in and to the said mining

claims, and each of them, so located by him as afore-

said.
'

And the said H. E. Mclntire and Y. C Sherwood, on

said last-named date, for a valuable consideration, then

and there paid to him, sold, assigned and transferred

to your orator, an undivided one-seventh interest in and

to the said mining claims, and each of them, so located

by him as aforesaid.

IX.

Your orator further represents and shows unto your

Honor, that the said mining claims are each and all of

them located and situate in Stevens county, in the

State of Washington, on the north side of the Spokane

river, from two to five miles therefrom, and are em-

braced with the following territory in said Stevens

county, bounded as follows, to wit: Commencing at a

point where the range line between ranges 36 and 37

intersect the Spokane river, thence north from said
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point to the 48th paraHol; th(MU-e east alonj^ said |»ar-

{illel to where the ran.i;(' line hetucen ranges :JS and

39 crosses said parallel, thence south to tin* Sijokane

river, thence down and alon^' the south hank of said

river to the place of beginning;.

X.

Yonr orator further represents and shows nnto youc

Honor that that portion of the public (hnnain upon

which each and all of said niininji" claims arc* located,

[was at the time of said locations, unsurveyed lands be-

jlonging to the Ignited Stat(^s, fviH^ and ojxmi to ex])lora-

tion and purchase under the provisions of section 231;')

[of the Kevised S^tatutes of the United States, which

[provides,

"that all valuable mineral deposits in lands belonp:-

inp; to the ITnited States, both surveyed and unsur-

veyed, are hereby declared to be fn^e and open to ex

ploration and ])urchase, and the lands in which they

are found, to occupancy and purchase by citizens of the

United States and those who have declared their in-

tentions to become such, under tln^ rejrnlations pre

F8crib(Hl by law and accordinj:: to local customs and rulei?

,of miners in the several mininji' districts, so far as th-

same are applicaible and not in<'onsistent with the law^

tof the United States."

XL

Your orator furthiM- represents and shows unto your

Honor that after the makinj]: of said mininji locations,

as aforesaid, your orator, and the said (triswold.

Hughes, Blake, Vounji, Mclutire, Sherwooil and ^^ A
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Gibson have duly complied with the provisions of "An

act providing for the manner of locating and holding

lode and placer claims, prescribing authority of min-

ing districts-' passed by the legislature of the State of

Washington, and approved March 8th, 1899, and es-

pecially with section 1 of said act, which reads as fol-

lows:

"Section 1. The discoverer of a lode shall, w^ithin

ninety (90) days from the date of discovery, record in

the office of the auditor of the county in which said

lode is found, a notice containing the name or names of

the locators, the date of the location, the number of

feet in length claimed on each side of the discovery,

the general course of the lode and such a description

of the claim or claims located by reference to some nat

ural object or permanent monument, as will identify

the claim."

And with the provisions of section 2 of said State

statute, which provides, among other things, that be-

fore filing the notice of location of mining claims for

record, the discoverer shall locate his claim by first

sinking a discovery shaft upon the lode to the depth

of ten feet from the lowest part of the rim of said shaft

at the surface; but that the above-named defendant,

A. M. Anderson^ does claim and maintain that the said

mining claims and locations were within and upon the

Spokane Indian Reservation created under and by vir-

tue of an executive order of the President of the United

States of January 18th, 1881, which order is as follows,

viz.

:
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"It is hereby ordered that the followinjr tract of t«nd

be and the same is hereby set aside and reserved for

the use and oceupancy of the Sj)okau(» Indians, namely:

Tommencing- at a point where the Chenakane creek

crosses the 48th parallel of latitude, thence down tho

east bank of said creek to where it enters the Spokane

river, thence across said Spokane river wc^stwardly

along the southern bank thereof to a point where* it

enters the Columbia river, thence across the Columbia

river northwardly along its western bank to a point

where said river crosses the said parallel of latitude,

thence along said ])arallel to the place of beginning."

XII.

Your orator further represents and shows unto ynnr

Honor that the said executive order do(*s not have the

effect of withdrawing the mineral lands within the ter-

ritory described therein from mineral locations, but

that the same remain subject to the provisions of and

/ocations under scM-tion 2310 of the R(n-is<Ml Statutes of

the United States, notwithstanding the said executive

order. Furthermore, your orator alleges that if by that

executive order any such rights as are contended for

by the said defend^mt were established, the same were

surrendered by virtue of a treaty stipulation iMitered

into between the I'nitiMl Statics and the Spokane In-

dians, on the 18th day of Marrh, !SST, which treaty was

ratified by the Congress of the riiit..! States, July \X

1S92, in and whereby the said Indians, in consideration

of the sum of §1)5,000 agreed to move to the Coeur

d'Alene Reservation, and there to take allotments in
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severalty, which allotments were to be their permanent

homes, and to be conveyed to them and their heirs for-

ever, which was approved by the Coenr d'Alene In-

dians; and after the making of said treaty by the said

Indians, and ever since the same was ratified as afore-

said, the further and continued occupan-cy of said ter-

ritory so described in said executive order by the Spo-

kane Indians, was merely as tenants or occupancy at

sufferance or at will and by virtue of no right, title, in-

terest or claim which they or anyone in their behalf

could make or assert against the right, title and inter-

est of anyone making a location of mineral lands there-

on, according to the provisions of the laws of the United

States, and of the State of Washington relating to the

public mineral lands of the United States. Moreover,

your orator alleges the fact on information and belief

that the Government has fully paid said sum of |95,000

to said Indians.

XIII.

Your orator further represents and shows unto your

Honor that afterwards and on the day of May,

1902, the Congress of the United States passed a cer-

tain bill entitled ''An act making appropriations for the

current and contingent expenses of the Indian Depart-

ment and for fulfilling treaty stipulations with various

Indian tribes for the fiscal year ending June 30th, 1903,

and for other purposes,- which appropriation act was

signed by the President of the United States, whereby

it became a law thereafter on the 27th day of said

month, which law contained the following provisions,

to wit:
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"That the mineral lands only in the Spokano Indian
Reservation in the State of Washinjrfon, shall be sub-

ject to entry under the laws of the United States in re-

lation to the entry of mineral lands; provided that lands

allotted to the Indians, or used by the Government for

any purpose, or by any school, shall not be subject to

entry under this provision."

That this provision was incorporated into said stat-

utes of the United States, in accordance and compli-

ance with a letter of which the foUowinfr is a copy, to

wit:

"Department of the Interior,

Office of Indian Affairs,

Washin^on, D. C, April 5, 1902.

Hon. George Turner, U. S. Senate.

Sir: Referring- to the proposed amendment to tlic In-

dian Appropriation Bill opening for mineral entry the

Spokane Indian Reservation, in the State of Washing-

ton, under the laws of the Uniteil States, providing

that lands allotted to the IndiauvS or useil by the* tiov-

ernment for any purpose, or by any school, shall nor

be subject to entry under such provisions, 1 will stan*

that the office has no objection whatever to this amend-

ment.

p Respectfully,

W. A. JONES,

Commissioner."

XIV.

Your orator represents and shows unto your Honor

' that subsequent to the enactment of the said act by tht*



14 M. F. Gibson vs.

Congress of the United States, entitled "An act making

appropriations for the current and contingent expenses

of the Indian Department," etc., Congress passed Joint

Resolution No. 24 fixing July 1, 1902, as the time when

said act should take effect, except as otherwise specially

provided therein. And also passed Joint Resolution

No. 25, fixing December 31, 1902, as the time when that

provision in said act which relates to the subjectin-^r

to entry under the mining laws of the United States

certain lands in the Spokane Indian Reservation, in the

State of Washington, shall take effect, and be opera-

tive. And also passed Joint Resolution No. 31, sup-

plementing and modifying certain provisions of the In-

dian Appropriation Act for the year ending June 30th,

1903, which last-named joint resolution, amongst other

things, provides as follows:

"The Secretary of the Interior is directed to make al-

lotments in severalty to the Indians of Spokane Indian

Reservation in the State of Washington, and upon the

completion of such allotments, the President shall by

proclamation give public notice thereof, whereupon the

lands in said reservation not allotted to Indians or used

and reserved by the Government, or occupied for school

purposes, shall be open to exploration, occupation and

purchase under the mining laws."

This last-named resolution purports to have been ap-

proved on the 19th day of June, 1902. As to said Joint

Resolutions 24 and 25, while they purport to have been

approved on the 27th day of May, 1902, as your orator

is informed and believes, and alleges the fact to be.
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they were not, nor was either of them, artnally ap-

proved by the President of the United States until af-

ter the first day of June, 1902.

XV.

Your orator further represents that in making the

said several locations mentioned in this amended com-

plaint, your orator and the other persons mentioned in

this amended complaint as having made the same, acte<l

under advice and information received from Washin«:-

ton, D. C, immediately following the approval of said

statute by the President of the United States, to which

said joint resolutions relate, and in strict conformity

to the provisions of the law relating to the location nf

mineral claims upon the public lands of the United

States, and your orator, and the said above-named lo-

cators of said claims, have so informed the said defend-

ant of their position and rights in the matter. Never-

tlieless, the said defendant, A. :\[. Anderson, claiming

to be the Indian agent in charge of said Spokane In-

dians, occupying certain lands within the said area

commonly known as 'The Spokane Indian Kescrvalion"

did then and there claim and contend, as such agent,

that he had the authority and powt^r then and tlierr to

remove and exclude your orator from the mining claims

so located by him as aforesaid, and to exclude the other

l)ersons named as locators of mineral claims in this

amended complaint, from the snid mining claims, and

10 prevent your and them, and each of them, from oc-

cupying, working upon and mining the said mining
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claims, for the reason then and there ^ven by the said

defendant that the said mining claims were upon and

within the boundaries of the said alleged Spokane In-

dian Reservation, and under the dominion and control

of said defendant as Indian agent in charge of the said

Indian reservation, and thereupon the defendant did

forcibly and against the will and protest of your orator,

remove, escort and exclude your orator, and each and

all of the other locators mentioned in this complaint,

from the said mining claims, and each of them so lo-

cated and owned as aforesaid, and in so removing, es-

corting and excluding them from said mining claims, the

said Indian agent, A. M. Anderson, defendant as afore-

said, did use and employ the police force of said alleged

Indian reservation, and by and with the aid of said

police force, did so exclude, escort and remove them from

said mining claims, and the said defendant did then and

there order your orator and said other locators men-

tioned in this complaint not to return to or upon the

said mining claims for the alleged reason that the said

mining claims were within the said so-called "Spokane

Indian Reservation ' and the mineral therein not sub-

ject to location, occupancy or possession by the said lo-

cators, their heirs or assigns.

XVI.

Your orator further states and shows unto your Honor

that your orator did then and there advise and inform

Ihe said defendant of the fact that he, the said com-

plainant, had discovered and located the said lodes and
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mining claims mentioned in tiiis amended complaint as

having been located bv him, and had enterc^d and was
upon the said claims and premises for the purpose of

working and developing the said mining claims; and

jour orator did, in behalf of himself and the other per-

sons named in this amended complaint as locators of

the mineral claims aforesaid, then and there advist^ and

inform the said defendant of the fact that the said

Griswold, Hughes, Blake, Young, Mclntin^ Sherwood

and W. A. Gibson, had each discovered and located the

said lode« and mining claims as aforesaid in this

amendeil complaint stated, and had entered and was

upon the said several claims so locate<l by them re-

spectively for the purpose of working and devel(>j>ing

the said mining claims; and did fully advise the said de-

fendant of all the matters and tilings hereinbefore al-

leged and set forth touching the rights of youv orator

and his claim of possession and occupancy of said min-

ing claims, and the interests of yoni* orator in ea<h and

all of said mining claims, and did then and tlitTc re-

(juest the said defendant to desist from interfering with

or disturbing your orator and the said ( Jiisw(dd, Hughes,

Blake, Young, Mclntire, Sherwood and \V. A. <iibson.

their agents and employees in their i)ossession and oc-

cupancy of said mining ( laims, an<l your orator h«»ped

that the said defendant would have complied with the

reasonable request of the complainant, as in justice and

in equity he ought to have done; but now so it is, ma\

it please your Honor, that the said defendant, A. M.

Anderson, combining and confeilerating with divers per-
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sons at present unknown to jour orator, whose names

when dis<^overed, your orator prays he may be at liberty

to insert with apt words to charge them as parties de-

fendant herein, with contriving how to wrong and in-

jure your orator in the premises, he, the said defend-

ant, A. M. Anderson, absolutely refuses to comply with

the said request, and at all times pretends that your

orator has no right to be in and upon the said mining

claims and premises by reason of said discovery and

locations thereof so made by him as aforesaid, and pre-

tends that the said Griswold, Hughes, Blake, Young,

Mclntire, Hherwood and W. A. Gibson, and each of them,

have no right to be in and upon the said mining claims

and premises, or any of them by reason of said discov-

eries and locations therein so made by them as afore-

said, but that the said defendant, Anderson, has the law-

ful authority to exclude them, and each of them, from

the said mining claims and premises, and to prevent

your orator, and each of the said other locators from

occupying and working the »aid claims and each of

tliem, by virtue of his office and power as Indian agent

of the said Spokane Indians, in charge of the said In-

dians, and of their said alleged reservation.

! XVII.

Your orator further represents and shows unto your

Honor, as your orator is informed and believes, and so

alleges the fact to be, that the said defendant, Ander-

son, contends that that portion of said Stevens county,

in the State of Washington, wherein the mining claims

and premises hereinbefore described, are located, is a
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part of said so-called "Spoknno Indian Rosorvation" and

Tliat that portion thoreof whoroin and wlierenpon tho

said lodos were discovered and said locations were made
as aforesaid, was not open to exploration, discovery or

location in the month of May, 11)02, at the time of said

entry, discovery and locations, and further pretends

and claims that your orator, and the other per-

sons named as locators of the mineral claims men-

tioned in this amended complaint have no rij]:ht, nor has

f ither or any of them, to be upon or occupy the said min-

ing" premises, or any part thereof, by virfue of said

several locations, and that the said Anderson, as said

Indian aj2fent, has a rifj^ht to forcibly eject and remove

your orator and said other locators from said prem-

ises by virtue of the power vested in hiin by law as said

Indian ap^ent; but your orator charj^^es the contrary to

be the truth and that by virtue of said several discover-

ies and locations, and each of them, made by your or-

ator as aforesaid, and by virtue of the assij^nments made

to your orator of an interest in and to each and all

of the other locations mentioned in this amended e-oni-

plaint, your orator is entitled to possesfs and occupy and

work upon the said several locations, and oavh of then),

as mininj>- claims, and to remain in possession thereof,

without hindrance or interference by defendant.

XVIII.

Your orator further shows unto your Honor that the

said defendant threatens that he will by force, pnnent

your orator from re-enterino- or iroiuir "P the said min-

ing claims, or any of them, or from workin«r <>r develop
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ing- the same, and threatens that in so doing he will use

the Indian police and such other power and assistance as

he has under his control and direction, by virtue of his

being Indian agent of said alleged Spokane Indian Res-

ervation, and that he will, under claim of official right

and duty, prevent your orator from exercising any rights

of possession or control over the said mining claims, or

any of them, and that your orator believes and repre-

sents to vour Honor that unless the defendant is re-

strained by an order of this Court, he will carry out and

perform the acts and things threatened by him to be

done as aforesaid.

XIX.

Your orator further represents and shows unto your

Honor that by reason of the acts and things complained

of on the part of said defendant, the title of your orator

to the said mining claims and premises, and each of

them, is clouded and encumbered, and the value of said

premises and mining claims is by reason of said acts and

things complained of on the part of the defendant,

depreciated, and your orator is damaged thereby to the

amount of twenty thousand dollars (|20,000.00), and up-

wards, all of which acts, doings and pretenses of said

defendant, are contrary to equity and good conscience,

and tend to the manifest wrong, injury and oppression

of your orator iu the premises.

/
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ForHsinncli hs yonr orator is without r<Mnedy in rh.-

premises by the strict riiU^ of coinnion Inw. ami ran

only have relief in a court of equity, and \n the end

that the said defendant, if he can show why your orator

should not have the relief hereby ])ray(^d, and may make

full disclosure and discovery of the matters aforesaid,

according to the best and utmost of his knowledge, re-

membrance, information and belief, full, true and per-

fect ansAver make to the matters hereinbefore stated

and charged, and not under oath, an answer under oath

being hereby expressly waived by your orator, and that

the said defendant, and all persons claiming to act by

liis authority, or under his instruction**, be perpetually

enjoined from further interfering with or disturbing

your orator in his possession and occupancy of the said

mining claims and premises, and each of them, so lo-

cated by him as aforesaid, and in his possession and oc-

cupancy of his interest in and enjoyment of each and

all of the other mining claims mentioue<l in this

amemled complaint, and from interfering with your

orator in the performance of any and all acts and things

necessary and pro|HU* to be done in order to prt^serve

and protect his rights and intert-sts tlierein, and in each

or any of them, and from interfering with or disturb-

ino- vour orator in the free use and enjoyment of each

and all of said mining claims and premises.
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May it please your Honor to grant unto the complain-

ant a writ of subpoena of the United States, directed

to the said A. M. Anderson, commanding him on a day

certain to appear and answer unto this amended bill of

complaint, and to a'bide and perform such order and

decree in the premises as to the Court shall seem proper

and requisite by the principles of equity and good con-

science.

H. N. MARTIN,

HAPPY & HINDMAN,
Solicitors for Complainant and of Counsel.

M. F. GIBSON,

! Complainant.

^
>

^ss.

The United States of America

District of Washington,

Eastern Division.

On this day of October, 1902, before me person-

ally appeared M. P. Gibson, the above-named complain-

ant, who made solemn oatli that he had read the fore-

going amended bill of complaint subscribed by him,

and knows the contents thereof, and that the same is

true of his own knowledge, except as to the matters

therein stated on information and belief, aiul as to

those matters, he believes it to be true.

Notary Public for Washington, Residing at Spokane,

Washington.
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fEndorsenionts] : AiiioikUhI l$ill of C\)ni[)ljiiiit. S**r-

vice of the within amended complaint, in (Mpiity, \h here-

by ackn()whMlj>ed this day of October, 11M)2, in the

County of , Washington. , Attorney

for Defendant. Filed October 23, 11)02. A. lieeves

Ayres, Clerk. By Frank C. Nash, I)ej)nty.

And afterwards, to wit, on the first day of Novembci*.

1902, there was duly filed in said cause in said

court, a demurrer to plaintiff's amended bill of com-

plaint, in the words and fifjjiu'es followinir, to wit:

/// the Circuit Court of the I uitrd States^ fur tin DiMrivt of

Wa'<hinqton, Easfrrfi Dirisinn.

M. F. GIBSON,
Complainant,

^s. V No. 952.

A. M. ANDERSON,
Defendant.

Demurrer.

Comes now the defendant by Jesse A. Frye, I'nited

States attorney, and Edward E. Cushman, Assistant

United States Attorney, and demui's to the amended

com])laint hei-ein on file, for the reason and upon the

.uround that it fails to stat(» any facts entitlinj:: com-

plainant to equitable relief, and fails to stati' facts suf-

tici(Mit to constitute a cause of action.

JESSE A. FRYE,
United States Attorney.

EDWARD E. CUSHMAN,
Assistant United States Attorney.
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TMs is to certify that in my opinion the foregoing

demurrer is well founded in point of law, and the same

is not interposed for delay.

EDWAED E. OUSHMAN,
Assistant United States Attorney.

Due and full service of within demurrer acknowl-

edged this 29th day of October, 1902.

HAPPY & HINDMAN,
Attorneys for Complainant.

[Endorsed] : Filed November 1, 1902. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.
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And afterwards, to wit, on tin* 10th day of AuguHt,

1903, there was duly tiled in said cauHe in wild

Court, a memorandum decision on demurrer to

amended bill of complaint, in the words and figureH

following, to wit:

fn the Circuit Court of the Uuitn] Stutrs^ fin' thr Distrirt of

Waiihiuiftou, East(in Division.

M. F. GIBSON,
Complainant,

vs. ) No. 952.

A. M. ANDERSON,
Defendant./

Memorandum Decision on Demurrer to Amended Bill of Com

plaint.

(Filed August 10th, 1908.)

The first proposition in the written argument made

by the solicitors for the complainant is this: "The Con-

gress of the United States has supreme power to defiuf

the conditions under which mining claims and rights

shall be established upon Government lands." To thi.^

I agree, but I think they have arguinl their client out

of court. Congress has never granted to the complain-

ant an absolute right to possess himself of the mineral

lands described in his complaint. The rights which h(»

asserts are based upon section 2319, U. S. R. S.. which

provides that valuable mineral deposits in lands be-
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longing to the United States are free and open to ex-

ploration and purchase, and the lands in which they

are found to occupation and purchase by citizens, and

those who have declared their intention to become such,

under regulations i^rescribed by law, and according to

local customs or rules of miners, so far as the same are

applicable and not inconsistent with the laws of the

United States. This is a conditional grant, that is to

say, explorations and locations and occupation of min-

eral claims are to be subject to regulations prescribed

by law, and local customs, and rules of miners are not

controlling if inconsistent with the laws of the United

States, The mere discovery and location of an unde-

veloped mining claim, is but the preliminary step in

the acquisition of the title, and all rights acquired

thereby are subject to rules and regiilations which must

be complied with before Congress can be devested of

its supreme power to make final disposition of the lands

covered by such locations.

These mining claims are within the Spokane Indian

Reservation, a district set apart, by proclamation of the

President, for an Indian reservation, and confirmed as

such by acts of Congress antedating the alleged discov-

eries and locations. It is useless to dispute the power

of the President in the premises, for Congress had the

power, if he did not, and that power has been exercised

in a manner to sanction and give validity to the proc-

lamation, and the complainant's continued occupancy

of the mining claims was made unlawful by Joint Res-

olutions 24, 25 and 31, pp. 742 and 744, 32 U. S. ^tat. at
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Large. Therefore, the subsequent acts of the* defend-

ant in expelling the complainant from the reservation

was in the exercise of power r»x])ressly conferred by

section 2147, U. S. K. S. What 1 mean to say is, that

the complainant and his grantors by the discoveries

and locations referred to did not acquire vested rights

to the possession of said mining claims, and it is imma-

terial whether the resolutions were approved prior or

subsequent to the date of the locations, for the reason

that Congress retained its supreme power t<» make-

other disposition of the lands notwithsUinding sai<l h>

cations. (See Frisbie v. Whitney, U Wall. 187; The Yo-

semite Valley Case, 15 Wall. 77; Shepley v. Cowan, 91

U. S. 330.)

These cases are not directly in point, but they estab-

lish the general principle that the power of Congress

to make tinal disposition of public lauds is not devested

by the initiation of rights under a g(*neral law, and that

no vested right to public land as against the Govern-

ment is acctuired by prtdiminary steps joined with an

intention of ac(tuiring the title. On j)rinciple, a citizen

who locates a mining claim has no better right in law

or (Mtuity than a settler under the pre-tMuption law,

who has expended labor and mom^v in making a honii'

u]>on his claim.

\\\ existing laws, the right of citizens to go niM»n the

Spokitne Indian Reservation for the purpos«» of acipiir-

ing mineral lands is postponed until ji d;itc in th«» fu-

ture, to be fixed by ]>ro4dnmation of the l*resident, and

the prayer of the complainant asks this Court to exer-
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cise power to protect the complainant in violating the

laws, and in defiance of the power of Congress to pre-

scribe the time and manner in which rights adverse to

the Government may be acquired.

I have given careful consideration to the able argu-

ment in behalf of the complainant, but I consider that

it is unsound, for the reason that it is based upon an

unwarranted assumption that under section 2319, U. S.

R. S., the complainant acquired a vested right to the

possession of the mining claims by the discoveries and

locations thereof.

Let an order be entered sustaining the demurrer, and

dismissing the complaint.

0. H. HANFORD,
Judge.

[Endorsed] : Filed August 10, 1903. A. Reeves Ayres,

Clerk. By Frank C. Nash, Deputy.
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And afterwards, to wit, on the 5th day of October, 1903,

there was duly filed in said cause in said court, an

order sustaining demurrer to amended bill of com-

plaint and dismissing complaint, in the words and

figures following, to wit:
,

/// the Circuit Cmirt of the United ^tates^ for the District

of Washington^ Eastern Division.

M. F. GIBSON, \

Complainant,

vs.

A. M. ANDERSON,

No. 9i52.

Defendant.

Order Sustaining Demurrer to Amended Bill of Complaint.

In this matter the defendant having demurred to the

amended bill of complaint filed herein by the plaintiff;

and said demurrer having been brought on regularly for

hearing, Jesse A. Frye, Uniteil States Attorney fin*

the District of Washington, appearing in support of said

demurrer, and Messrs. Happy & llindman, of counsd

for plaintiff', appearing in opposition thereto; and the

Court having fully considiM-ed the matter, finds that

j^aid demurrer should be sustaini'd and said bill of com-

plaint dismissed.

Now, therefore, it is hereby ordered and adjudgtMl that

the demurrer heretofore filed herein by defendant to

the amended bill of complaint herein be, and the same

hereby is, sustained.
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And it ist further ordered and adjudged that said

amended bill of complaint be, and the same hereby is,

dismissed.

Done in open court this 5th day of October, 1903.

O. H. HANFORD,

Judge.

[Endorsed]: Filed Oct. 5, 1908. A. Reeves Ayres,

Clerk. By Frank C. Nash, Deputy.

And afterwards, to wit, on the 27th day of October,

1903, there was duly filed in said cause in said cause

in said court, appellant's assignment of errors in the

words and figures following, to wit: \

In the United t^fates Circuit Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

A. M. ANDERSON,

Appellant,
-

r-

Appellee.

Assignment of Errors.

Now on this 2Tth day of October, 1903, comes M. F.

Gibson, by Happy & Hindman, his attorneys, and says

that in the record and proceedings in the above-entitled

action, there was manifest error in this;

1.

That the Circuit Court of the United States, for the

District of Washington, Eastern Division, erred in sus-

s:
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taining defendant's demurrer to appellant's amended

complaint.

2.

That the Court erred in entering judgment dismissing

appellant's M. F. Gibson's amended complaint.

3.

That the Court erred in entering up judgment of dis-

missal of appellant's suit in this case.

4.

That the Court erred in entering up judgment lor

costs against the appellant in the above-entitled suit.

Wherefore the said M. F. Gibson, appellant, prays

that the order and judgment of said Court of the United

States for the District of Washington, Eastern Division

be reversed, with directions to said lower court to over-

rule said demurrer.

HAPPY & HINDMAN,
Attorneys for Appellant.

State of Washington, ^
)>ss.

County of Spokane,
j

Due and legal service of the within and foregoing as-

signment of errors, is hereby admitted this 27th day of

October, A. D. 1903.

EDWARD E. OUSDMAN,
Assistant United States Attorney.

[Endorsed]: Assignment of Errors. Filed Oct. 27,

1903. A. Reeves Ayres, Clerk. By Frank C. Nash,

Deputy.
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And afterwards', to wit, on the 27th day of October,

1903, there was duly filed in said cause in said court

a petition and order allowing appeal to the Circuit

Court of Appeals for the Ninth Circuit, in the words

and figures following, to wit:

In the United States Circuit Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

A. M. ANDERSON,

Appellant,

Appellee.

Petition and Order Allowing Appeal (Copy).

M. F. Gibson, plaintiff, feeling himself aggrieved, byi

the final order and decree made and entered by said

Court on the 5th day of October, 1903, whereby it, among

other things, adjudged and decreed that the demurrer

to plaintiff's amended complaint be sustained, and that

said cause of action be dismissed, and that defendant

have and recover of and from s<aid plaintiff his costs

and disbursements of said action; comes now by his at-

torneys, Messrs. Happy & Hindman, and petitions this

Court for an order allowing him to prosecute an appeal

from said decree to the Honorable Circuit Court of Ap-



A. M. Anderson. 33

peals for the Ninth Judicial Circuit; and your petitioner

will ever pray.

HAPPY ,Vc IIINDMAN,

W Attorneys for Plaintiff, M. F. (Jibsou.

Upon motion of Messrs. Happy & Hindnian, attorneys

for M. F. Gibson, appellant herein, it is ordered that

an appeal to the United States Circuit Court of Appeals

for the Ninth Circuit from the final decree, heretofore

filed and entered herein, be and the same is hereby al-

lowed, and that a certified transcript of the record,

(exhibits and all proceedings herein be forthwith trans-

mitted to said Unit(Ml States Court of Appeals.

Dated this 27tli day of October, 1903.

C. H. HANFOHI).

Judge.

Received copy Oct. 27, 1902.

EDWARD E. (n\SHMAX,

Assistant United States Attorney.

[Endorsed]: Petition and order allowing appeal,

railed Oct. 27, 1903. A. Reeves Ayres, Clerk. By Frank

C, Nash, Deputy.

^

%
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And afterwards, to wit, on the 27tli day of October,

1003, there was duly filed in said court in said cause

the appeal bond of appellant in the words and

figures following, to wit:

In the United States CirciiH Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

A. M. ANDERSON,

Appellant,

Appellee.

Bond on Appeal.

Know all men by these presents, that we, M. F. Gib-

son, of the county of Lincoln, State of Washington, as

principal, and the National Surety Company, of New

York, as surety, are held and firmly bound unto the

above-named defendant, A. M. Anderson, in the sum of

two hundred dollars, to be paid to the said A. M. An-

derson, for the payment of which well and truly to be

made, we bind ourselves, and each of our heirs, execu-

tors, administrators, successors and assigns, jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 23d day of Oc-

tober, in the year of our Lord, one thousand nine hun-

dred tind thvee.
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Whereas, the above-named M. F. (iibsou, has prose-

cuted an appeal to the United States Circuit Court of

Appeals, for tlie Ninth Judicial District, to reverse the

jndj^ment rendered in the above-entitled suit by tin*

Judge of the Circuit Court of the United States, fnr thr

Distri( t of Washington, Eastern Division;

Now therefore, the condition of this obi ignition is such

that if the above-named M. F. (Jibson shall prosecute

said appeal to effect, and answer all damages and costs,

if he fail to make his plea good, then this obligation shall

be void, otherwise the same shall be and remain in full

force and virtue.

M. F. GIBSON. [Seal]

By HAPPY & HINDMAN,
His Attorneys.

NATIONAL SURETY COMPANY,

By W. D. VINCENT,

['Seal of National Surety Company.]

Resi<lent Vice-pres.

Attest: E. C. :MA0I>0NALD,

Resident Asst. Sec'y.

This bond approved, October 27, 1903.

C. H. HANFORD,
Judge.

[Endorsed]: Bond on Appeal. I-'IUmI Oct. 27, 190S.

A. !^-ov(^s Avres, ("lerk. By Frank i\ Nash. Deputy.
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And afterwards, to wit, on the 27th day of October,

1903, there was duly filed in said court in said

cause a praecipe for transcript of record on appeal,

in the words and figures following, to wit:

In the Gircnit Goiirt of the United States, for the Distrut

of Washington, Eastern Division.

M. F. GIBSON,
Complainant,

vs.
No. 952.

A. M. ANDERSON,
Defendant./

Praecipe for Transcript.

To the Clerk of the Above-entitled Court:

You will please include in your transcript of the rec-

ord on appeal of the above-entitled cause the follow-

ing:

1. Amended bill of complaint.

2. Demurrer to amended bill of complaint.

3. Order dismissing complaint and sustaining de-

murrer.

4. Memorandum decision on demurrer to amended

complaint.

5. Petition and order allowing appeal.

6. Assignment of errors.

7. Bond on appeal.

8. Citation.
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9. Order extendino- timo for filinfr transcript.

You will also please attach to said record the

orifT^nal cit<atioii and order allowing; appeal to the Cir-

cuit Court of Appeals for the Ninth Circuit.

Dated at Spokane this 2Ttli day of October, 1903.

HAPPY & HINDMAN,
Attorneys for Coniphiinant and Appellant.

I
Endorsed] : Praecipe for Transcript of Record. Filed

Oct. 27, 190:3. A. Reeves Ayres, Clerk. By Frank C.

Nash, Deputy.

And afterwards, to wit, to the 2Tth day of October,

1903, there was duly filed in said cause in said court

a. citation in the words and fip:ures followinir, to wit:

Citation (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to A. M. Anderson:

You are hereby cited and admonished to be and ap-

])(^ar at the United States Circuit Court of Appeals, for

the Nintli Judicial Circuit, to be holden at the city of

San Francisco, State of California, within thirty days

from the date of this citation, pursuant to an appeal

filed in the clerk's office of the Circuit Court of the Uni-

ted States, for the District of \Vashinfrton, Eastern Di-

vision, to show cause, if any there be, why the jud*;-

nient and decree in the said appeal mentioned, should

not be corrected and speedy justice not be done to tlu^

said M. F. Gibson, and to the parties to that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States
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of America, this 27th clay of October, A. D. 1903, and

of the Independence of the United States the one hun-

dred and twenty-eighth.

C. H. ETANFORD,

Judge of the District Court, for the District of Wash-

ington, Eastern Division..

Received copy and service admitted.

EDWARD E. CUSHMAN,
Assistant United States Attorney.

[Endorsed]: Citation. Filed Oct. 27, 1903. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.

fn the Circuit Court of the United States, for the Distriet

of Washington, Eastern Division.

M. F. GIBSON,

Plaintiff,

^^-
^ No. 952.

A. M. ANDERSON,
Defendant. /

Order Extending Time for Transcript.

Now at this time this cause coming on to be heard

upon motion of the plaintiff herein to have the time

in which to file his transcript and record on appeal, in

the above-entitled cause, in the United States Circuit

Court of Appeals, for the Ninth Judicial Circuit, ex-

tended until the 25th day of December, A. D. 1903; and

it appearing to the Court that the plaintiff and defend-

ant both appeared in open court, by their respective
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attorneys, and stipulated and agreed that said time

might be extended to the plaintiff to said last-mentioned

date, and the Court being fully advised in the premises,

doth, therefore;

Order, adjudge and decree that the time in which

plaintiff herein is allowed to file the record and tran-

script in this ease in the United States Circuit Court of

Appeals, for the Ninth Judicial District, be, and the

same is hereby, extended until the 25th day of Decem-

ber, A. D. 1903.

Dated this 18th day of November, 1903.

O. H. HANFORD,
"

Judge.

[Endorsed]: Filed November 18th, 1903. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.

Citation (Original). \

UNITED STATES OF AMERICA—ss.

The President of the United States, to A. M. Anderson:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Judicial Circuit, to be iholden at the city of

San Francisco, State of California, within thirty days

from the date of this citation, pursuant to an appeal

tiled in the clerk's office of the Circuit Court of the Uni-

ted States, for the District of Washington, Eastern Di-

vision, to show cause, if any there be, why the judgment

and decree in the said ap]>eal mentioned, should not b«*

corrected and speedy justice not be done to the said M.

F. Gibson, and to the ]>artie» to that behalf.
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Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 27th day of October, A. D. 1903, and of

the Independence of the United States the one hundred

and twenty-eighth.

C. H. HANFORD,
Judge of the District Court, for the District of Washing-

ton, Eastern Division.

[Endorsed] : In the United States Circuit Court of

Appeals for the Ninth Circuit. M. F. Gibson, Plaintiff

in Error, vs. A. M. Anderson, Defendant in Error. Cita-

tion. Reed, copy and service admitted. Edward

E. Cushman, Asst. U. S. Atty. Filed in the U. S. Cir-

cuit Court, Dist. of Washington. Oct. 27, 1908. A.

Reeves Ayres, Clerk. Frank 0. Nash, Deputy.

In the United States Circuit Court of Appeals for the Ninth

Circuit.

M. F. GIBSON,

vs.

A. M. ANDERSON,

Appellant,

Appellee.

Petition and Order Allowing Appeal (Original).

M. F. Gibson, plaintiff, feeling himself aggrieved, by

the final order and decree made and entered by said

Court on the 5th day of October, 1903, whereby it, among

other things, adjudged and decreed that the demurrer

to plaintiff's amended complaint be sustained, and that
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said cause of action be dismissed, and that defendant

have and recover of and from said plaintiflT his costs and

disbursements of said action; comes now by his attor-

neys, Messrs. Happy & Hindman, ;ind petitions thi«

Court for an order allowing him to prosecute an appeal

from said decree to the Honorable United States Cir-

( uit Court of Appeals for the Ninth Judicial Circuit;

and your petitioner will ever pray.

HAPPY & HINDMAN,
Attorneys for the Plaintiff, M. F. Gibson.

Upon motion of Messrs. Happy & Hindman, attor-

neys for M. F. Gibson, appellant herein, it is ordered

that an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from the tinal diH^ree,

heretofore filed and entered herein, be and the same is

hereby, allowed, and that a certified transcript of the

rec!ord, exhibits, and all proceedings herein be forth-

with transmitted to said United States Circuit Court of

Appeals.

Dated this 27th day of October, 1903.

C. H. HANFORD,
Judge.

[Endorsed]: In the United States Circuit Court of

Appeals for the Ninth Circuit, ^r. F. Gibson, Plaintiff

in En*or, vs. A. M. Anderson, Defendant in Error, (^ct.

27, 1903. Kei'd. copy. Edwar<l E. (^ushman, Asst.

V. S. Atty. Filed in the U. S. Circuit Court, Dist. of

Washington, Oct. 27, 1903. A. Reeves Ayres, Clerk.

Frank C. Nash, Deputy. Ent. Equity Rule Book, No. 1,

page 452.
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In the Circuit Court of the United States
y for the District

of Washington, Eastern Division.

M. F. GIBSON,

Tfi.

A. M. ANDERSON,

Appellant,

No. ^52.

Appellee, /

Clerk's Certificate to Transcript.

I, A. Reeves Aj^res, clerk of the Circuit Court of the

United States for the District of Washington, do hereby

certify that the above and foregoing transcript of pages

from 1 to 47, inclusive, contain true and correct copie's

of the amended bill of complaint, demurrer to amended

bill of complaint, memorandum decision on demurrer to

amended complaint, order sustaining demurrer to

amended bill of complaint and dismissing complaint,

assignment of errors, petition and order allowing appeal,

bond on appeal, citation, praecipe for transcript, and or-

der extending time for filing transcript, and clerk's cer-

tificate, in the above-entitled cause, which together con-

stitute the transcript of the record on appeal and return

to the annexed order of appeal.

I further certify that the cost of the recoi«d herein

amounts to the sum of $14.45, and that the same has

been' paid b;y the complainant and appellant.
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Witness ray hand and the seal of said Circuit Court

affixed at Spokane, Washington, this 14th day of No-

vember, A. D. 1903.

[Seal] A. REVES AYRES,

Clerk of the Circuit Court for the District of Washing'

ton.

By Frank C. Nash,

Deputy.

[Endorsed]: No. 1027. In the United States Circuit

Court of Appeals for the Ninth Circuit. M. F. Gibson,

Appellant, vs. A. M. Anderson, Appellee. Transcript

of Record. Upon Appeal from the United States Cir-

cuit Court for the District of Washington, Eastern Di-

vision.

Filed December 14, 1003.

F. D. MONCKTON,
Clerk.




